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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

________________________________
)

Jessenia Gallegos ) Cancellation No. 92077063
)

Petitioner, ) In the matter of trademark registration
) Registration No. 6278898

V. )
) For the mark JESSENIA
)

Jessenia Mills ) Registered on February 23, 2021
)

Respondent )
________________________________ )

PETITIONER’S FINAL TRIAL BRIEF IN SUPPORT OF HER CANCELLATION FOR
CONSIDERATION UNDER ACCELERATED CASE RESOLUTION AND EVIDENTIARY

OBJECTIONS

Jessenia Gallegos (“Petitioner”) respectfully submits this final ACR trial brief in

support of her cancellation petition to the registration of the mark “JESSENIA” which is

both parties' first name, shown in the U.S. Trademark Registration No. 6278898,

(“Registration”), filed by Respondent, Jessenia Mills, (“Respondent” for consideration

under the Board’s Accelerated Case Resolution process. Petitioner also respectfully

requests that the Board consider her Motion and Brief in support for Partial Summary

Judgment (filed October 29, 2021) and the Exhibits thereto as well as any declarations

and testimony provided in support of her cancellation petition. Finally, Petitioner

submits her expert witness Declaration and expert report (attached as Exhibit A
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hereto) and Evidentiary Objections.

PRELIMINARY STATEMENT

1. This cancellation proceeding became necessary when the Respondent obtained

registration for Petitioner's first name “JESSENIA” and contacted music distributors of

Petitioner’s music to remove her music of which she has spent years prior to Respondent’s

use building and developing. Petitioner has proven with evidence that she was the first to use

the mark in commerce. Respondent neither in her trademark registration application nor this

cancellation proceeding has shown any sales of first use in commerce prior to the Petitioner.

Respondent has not shown any secondary meaning in her first name under the common law.

● Standing

The parties stipulated and it is undisputed that the Petitioner has standing

to bring this cancellation proceeding. TTABVUE 27 (“ACR STIP”)

● Similarity of marks

The parties stipulated and it is undisputed that the Petitioner and Respondent’s

mark of the first name JESSENIA is identical in all aspects ACR STIP

● Similarity of goods and services

The parties stipulated and it is undisputed that the Petitioner and Respondent offer the

same goods or services. ACR STIP

● Channels of Trade

The parties stipulated and it is undisputed that the Petitioner and Respondent’s offer

their goods and services in the same channels of trade to the same customers. ACR STIP
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● Actual confusion/concurrent use of the marks

2. The parties stipulated and it is undisputed that the Petitioner and Respondent’s mark

JESSENIA causes actual confusion or likelihood of confusion. ACR STIP

The marks are similar in sight, sound and meaning and create a similar commercial

impression, and the goods are related. Confusion is likely because:

a. The marks are extremely similar. They similar in sight, sound and meaning, each

have a similar commercial impression.

b. There is evidence of actual confusion between Petitioner and Respondent’s Mark

and use. If you search for “JESSENIA” on Amazon under Digital Music you will also

see Respondent’s song “Pride” for sale. Gallegos Decl.¶ 35; Ex. F. The results page

reveals Respondent’s sound recordings alongside and commingled with sound

recordings that Petitioner markets, promotes, and offers for sale under the JESSENIA

mark.
.

● Strength/fame of Petitioner’s JESSENIA MARK

3. Petitioner has used the JESSENIA MARK and built goodwill in her name and brand

recognition and generated extensive publicity and nationwide media interest in her

development. She has been featured on national television and has amassed hundreds of

thousands and millions of followers and views on social media. Petitioner Cancellation petition

¶ 22

4. Respondent on the other hand has not alleged any facts similar nor has she shown any

secondary meaning to her Jessnia mark regarding her first name.
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I. DESCRIPTION OF THE RECORD

5. The record consists of the Petition to Cancel the Respondent’s Trademark,

Petitioner’s Motion for Partial Summary Judgment, with exhibits and declarations, each

parties declarations and expert reports, Stipulation of Certain Facts to Be Entered Into the

Record (“Stipulated Facts”) [27 TTABVUE], and the evidence submitted by the parties along

with their ACR briefs. Pursuant to the Stipulated Facts, the parties reserved the right to object

to relevance, materiality, and weight of the stipulated facts. No depositions were taken.

II. STATEMENT OF FACTS

6. Petitioner is a singer, songwriter, actor, producer, musician, model, actor, live

performer and spokesperson who has been continuously using the Mark Jessenia since at

least 2009 under IC class 041. Gallegos Decl. ¶ 2.

7. Petitioner is harmed by the Respondent and has standing. Gallegos Decl. ¶ 4.

8. Petitioner has used the mark Jessenia at least as early as 2009, Petitioner has

been continuously using the mark “JESSENIA” (the “Mark”) throughout the United States on

and in connection with personal appearances by an actor as a spokesperson for

entertainment or educational purposes under IC Class 041. Gallegos Decl. ¶ 5., Exb. A.

9. Additionally, since July 11, 2013 Petitioner has used the JESSENIA mark in

connection with entertainment services in the nature of live musical performances;

entertainment services in the nature of singing and acting live; entertainment, namely, live

music concerts; entertainment services, namely, dance events by a recording artist under IC

Class 041. Gallegos Decl. ¶ 6;Exb. B.; Montano Decl. ¶ 6; and Marines Decl.¶ 3-5.

10. Additionally, since April 2019, Petitioner has used the JESSENIA mark in
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connection with songwriting in accordance with International Class 041. Gallegos Decl. ¶ 7.;

Exb W.

11. Additionally since since October 12, 2018 Petitioner has used the JESSENIA mark

in connection with Fashion modeling for entertainment purposes with cover art for her musical

recordings. Gallegos Decl. ¶ 5.; Exbs C, E, and G.

12. Additionally, since October 12, 2018, Petitioner has used the JESSNIA mark in

connection with the marketing and sale of International class 009-musical recordings;

musical sound recordings; audio recordings featuring music; downloadable musical sound

recordings; sound recordings featuring music. Gallegos Decl. ¶ 7., Exb C. Respondent did not

release her first song until 2020. Gallegos Decl. ¶ 17., Exb. D.

13. Petitioner first made money in commerce with the Jessenia mark on July 11, 2013.

Montano Decl. ¶ 6. She has continued to do so with sales and streams of her musical

recordings. Gallegos Decl ¶ 23; Exb I.

14, Petitioner and Registrant’s mark JESSENIA is identical in look, spelling and

pronunciation. Gallegos Decl. ¶ 11.

15. Petitioner's first sound recordings offered under the Mark Jessenia, titled “Power

Numbers,” was released on October 12, 2018 digital downloads and for online streaming

available through online retail partners including but not limited to Amazon, Itunes, Google

music, Apple, Tidal and Spotify. Gallegos Decl.¶ 16; Exb. C.

16. Petitioner's next sound recording offered under the Mark, titled “Ammo,” was

released on October 1, 2019 via digital downloads and for online streaming available

5



through online retail partners including but not limited to Amazon, Itunes, Google music,

Apple, Tidal and Spotify. Gallegos Decl. ¶ 17; Exb. C.

17. Petitioner has continued to release, market and offer for sale via online the

aforementioned retail partners with the following: Phoenix EP. Gallegos Decl. ¶ 19; Exb. E.

a. Sorry September 3, 2020
b. Excuse September 3, 2020
c. Not Today September 3, 2020
d. Phoenix September 3, 2020
4. Phantom Pain May 7, 2021
5. Angel of Mine May 8, 2021

18. Respondent released her first song in 2020 after Petitioner. Gallegos Decl. Ex. D.

19. Respondent has only been using JESSENIA offering for sale in commerce her

musical recordings online since 2020. Gallegos Decl.¶ 20; Exb. F.

20. Petitioner has expended significant sums of money promoting her sound

recordings under the Mark by way of website and marketing all bearing the Mark. Gallegos

Decl. ¶ 22; Exb. H.

21. On February 23, 2021, Registrant obtained a registration with the U.S.P.T.O for

the identical Infringing Mark. (see Registrant's JESSENIA, Registration, 6278898 (the

“Registration”). Registrant identifies her date of first use in commerce of the Infringing Mark

as August 25, 2016. See the Registration. The following goods and services:

International Class 041 for the following goods and services:

G & S; Songwriting; Entertainment services in the nature of live
musical performances; Entertainment services in the nature of
singing and acting live; Entertainment, namely, live music concerts;
Fashion modeling for entertainment purposes; Personal appearances
by an actor as a spokesperson for entertainment and education
purposes; Entertainment in the nature of dance performances;
Entertainment services in the nature of development, creation,

6



production and post-production services of multimedia entertainment
content; Entertainment services, namely, dance events by a
recording artist.

22. Respondent is also seeking protection under IC class 009 yet did not file a basis

under this class.

23. Registrant does not identify any limitations on the channels of trade or class of

consumers in its description. In fact, Registrant offers for sale its sound recordings under the

Infringing Mark through the exact same online retail outlets using Amazon, Google Music,

Apple, Spotify and Tidal. Gallegos Decl. ¶ 23; Exbs. C. D.E and F.

Visitors that go to www.amazon.com and select digital music and then search for the term

“JESSENIA” are directed to sound recordings of both Petitioner and Registrant. Gallegos

Decl.¶ 34; Exb. F.

24. Similarly, when you perform a google search on www.google.com for the term

“Jessenia music” and then click the images tab you will see confusion with the mark

JESSENIA as it lists all my album covers and also includes Respondent’s image for

JESSENIA songs at image 3, 12, and 13. Gallegos Decl.¶ 25; Exb. J.

25. When you perform a google search for “Jessenia music”, Respondent’s artist

profile is commingled on the right of Petitioner’s songs and videos causing a likelihood of

confusion. Gallegos Decl.¶ 26; Ex. K.

26. When you perform a google search on www.google.com for the term “Jessenia

spotify” you will see the first two (2) results are confusing which one is the Petitioner. The

first result is Petitioner, but the second result is the Respondent each showing and

confusing the same mark JESSENIA of which Petitioner used first. Gallegos Decl.¶ 27;
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Ex. L.

27. Respondent has a BMI account number as 550744660 and has only been with

BMI since April 1, 2019 and an end date of September 30, 2021 as referenced in her own

specimen in her trademark application. See registration.

28. Petitioner has a BMI account number of 550266050. Petitioner, on the other

hand has been registered with BMI as of September 2012 with account number

550266050. Petitioner was registered with BMI 6.5 years prior to Respondent.

Petitioner either wrote or co-wrote the following songs: “Not Today” (4/2019), “Phoenix”

(12/2019) and “Years and Tears” (3/20) under the JESSENIA Mark as the artist. Gallegos

Decl. ¶ 23; Exb. W.

29. Respondent’s website is similar and confusing to the public and consumers.

Petitioner owned and operated www.itsjessenia.com from around January 1, 2018 to July

2020 when it sold at an online auction so she had to set up www.itsjessenia.net. Gallegos

Decl.¶ 28 ; Exb. N. She had a credit card on file for auto payment and it expired so she had to

create the domain to switch from .com to .net.

20. Respondent set up her webpage to confuse the public on January 16, 2020.

Gallegos Decl.¶ 29; Exb. O. Petitioner’s prior page www.itsjessenia.com was still active and

published and the Respondent had notice of it. Respondent named her page

https://jesseniaofficial.com/ to confuse and make it look as if she was the first to use

JESSENIA. Gallegos Decl. ¶ 30; Exb. P.

21. Petitioner has spent time and money amassing a loyal following on social media
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and Instagram and Petitioner and Respondent’s instagram handles are confusingly similar.

Petitioner’s Instagram name is “IamJessenia” and she has 533,000 followers and had

this profile name since around 2017 of which was prior to Respondent. Gallegos Decl.¶ 31;

Ex. Q.

22. Respondent goes by the IG handle of “thisisjessenia” and has 300 followers

Gallegos Decl.¶ 32; Ex. R.

23. Respondent started her instagram page with her first post on September 10, 2019.

Gallegos Decl.¶ 33; Ex. R.

24. One of Respondent's posts dated September 26, 2019 states her single “For my

Love” is out now. Id. Petitioner went by “JESSENIA” before Respondent and released music

before her with the earliest date of October 12, 2018. If you search for Jessenia on Amazon

under Digital Music you will see her songs “Power Number”, “Angel of Mine” and “Ammo” for

sale. Gallegos Decl.¶ 34; Ex. E.

25. If you search for “JESSENIA” on Amazon under Digital Music you will also see

Respondent’s song “Pride” for sale. Gallegos Decl.¶ 35; Ex. F. The results page reveals

Respondent’s sound recordings alongside and commingled with sound recordings that

Petitioner markets, promotes, and offers for sale under the JESSENIA mark. Id.

26. Similarly, this problem is further compounded by the fact that Respondent’s sound

recordings now appear as part of Petitioner’s catalog of sound recordings offered on certain

music sites. For example, If you search for Jessenia as an artist on Apple music at

https://music.apple.com/us/search?term=jessenia, the Respondent’s music videos “Pride”,
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“For My Love” and “Power” are commingled at the bottom with Petitioner’s songs and

videos. As demonstrated in Exhibit J (second screenshot), Apple Music has mistakenly

included Respondent’s video “For My Love” actually listed on Petitioner’s Artist page under

top videos under the confusingly similar and identical JESSENIA mark. Gallegos Decl.¶ 36;

Ex. J. Consumers of Petitioner’s sound recordings therefore are likely to be confused by

Registrant’s continued use of the identical JESSENIA mark.

27. The same confusion is also present on TIDAL music service. Petitioner’s TIDAL

artist page is located at https://tidal.com/browse/artist/7168705. Respondent’s album Love

and Madness is listed under Petitioner’s albums on her artist profile with a 2021 date.

Gallegos Decl.¶ 37; Ex. S. These are examples of the type of a likelihood of confusion that

now exists in the marketplace as a result of Respondent.

III. ARGUMENT

A. Respondent has not show secondary meaning under common law in her first
name in her initial registration or in this cancellation proceeding

28. A showing of secondary meaning is required to protect a name as a mark. This

Means that a personal name can be protected as a trademark only if the owner can prove

that, through use, the name has acquired distinctiveness or made an impact on the buying

public. Under common law, the secondary meaning requirement applies to last names alone,

first names alone, and the combination of both. In contrast, the Lanham Act requires

secondary meaning as a condition of registration only for marks that are “primarily merely a

surname,[or only last names. McCarthy on Trademarks and Unfair Competition § 13:28 (4th

ed.).
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Respondent has not presented any evidence showing secondary meaning in her first name.

Respondent did not demonstrate acquired distinctiveness showing her mark Jessenia has

gained a significant meaning among the consuming public that is different than the dictionary

meaning of the mark for her first name and is no source indicator for the goods or services.

Petitioner’s Expert Daniel Watson Declaration.

B. PRIOR USE IN COMMERCE

29. Respondent stated her first song was published on Spotify on January 1, 2020 and

was titled “For My Love”. Exhibit B. Respondents response to Interrogatory 7 and Jessenia

Gallegos Declaration Exhibit D.

Respondent further stated the following songs were released:

Pride: January 3, 2020
Dreamlife: January 10, 2020
Power: February 1, 2020
Love & Madness Album: March 12, 2021 Exhibit B. Respondents response to

Interrogatory 9.

30. Petitioner's sound recordings offered under the Mark Jessenia, titled “Power

Numbers,” was released on October 12, 2018 digital downloads and for online streaming

available through online retail partners including but not limited to Amazon, Itunes, Google

music, Apple, Tidal and Spotify. Gallegos Decl.¶ 16; Exhibit C.

31. Petitioner released the song “Ammo” on October 1, 2019 under the JESSENIA

Mark. See Jessenia Gallegos Declaration Exhibit C. This date is earlier than the

Respondent’s undisputed answer in the interrogatories.

32. Petitioner began marketing, offering for sale via distributor Bquate and offered
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digital downloads and for online streaming available through online retail partners including

but not limited to Amazon, Itunes, Google music, Apple, Tidal and Spotify. Since such times,

she has continuously offered for sale throughout the United States the sound recordings via

those channels See Jessenia Gallegos Declaration Exhibit E. Additionally after the prior two

releases she released, marketed and offered for sale the songs below with the same online

partners

1. Phoenix EP
a. Sorry September 3, 2020
b. Excuse September 3, 2020
c. Not Today September 3, 2020
d. Phoenix September 3, 2020
4. Phantom Pain May 7, 2021
5. Angel of Mine May 8, 2021

C. Applicable Legal Standard

33. The parties have already stipulated and it is undisputed that there is a likelihood of

confusion. ACR STIP

34. Section 2(d) of the Lanham Act prohibits registration of a mark that consist of or

is comprised of a mark that “so resembles a mark registered in the Patent and

Trademark Office, or a mark or trade name previously used in the United States by another

and not abandoned, as to be likely, when used on or in connection with the goods of the

application, to cause confusion, or to cause mistake, or to deceive . . . .” 15 U.S.C. §

1052(d). Whether a likelihood of confusion exists is a question of law, determined on a

case-by-case basis, applying the relevant DuPont factors. In re E. I. du Pont de
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Nemours & Co., 476 F.2d 1357, 1361 (CCPA 1973). The DuPont factor most significant

here – similarity of the goods and services offered by the parties – overwhelmingly

support Petitioner. .2 DuPont Factor No. 3: The Parties’ Goods and Services Are Identical

35. In view of the identical nature and obvious overlap in the goods and services

claimed in Respondent’s prior registration and Petitioner’s cancellation petition consumers

would be likely to attribute them to the same source.

FIRST USE IN COMMERCE

36. Respondent has not shown any receipts where the mark was used in commerce to

make money. Petitioner’s Expert Daniel Watson Declaration. Petitioner on the other hand has

shown that she has made money with her Mark. See Exhibit I attached to Gallegos

Declaration with the MSJ.

37. Further, Respondent also went by her full name “Jessenia Mills” and not

just”Jessenia” in advertisements and magazine articles. Petitioner’s Expert Daniel Watson

Declaration. Those two articles are from Dark Magazine and Shout Out LA websites last

accessed April 1,2023 respectfully at

https://www.magazinedark.com/post/meet-jessenia-mills-singer-actress

and https://shoutoutla.com/meet-jessenia-mills-singer-songwriter-jessenia/ Id.

IV. CONCLUSION

38. Petitioner respectfully submits that the Respondent's Mark creates a likelihood of

confusion with Petitioner’s Mark as stipulated to, Petitioner has first use of the mark Jessenia
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in commerce and Respondent has not shown secondary meaning regarding the mark. As

such, Petitioner respectfully requests that the Respondent’s trademark registration be

canceled.

Dated: July 31, 2023

Respectfully Submitted,

By: /Nicholas A. Pagliara/
Nicholas A. Pagliara, Esq.
Attorney for Petitioner
Pagliara Law Group, P.A.
939 JFK Blvd East No. 2
Weehawken, NJ 07086
Telephone: (201)-470-4181
Facsimile: (201)-470-4181
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Exhibit A

Declaration and Expert Report of Petitioner’s Expert, Daniel Watson IN SUPPORT OF HER
CANCELLATION PETITION AND FOR CONSIDERATION UNDER ACCELERATED CASE
RESOLUTION
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EXHIBIT B
Respondent’s responses to Petitioner’s Interrogatories

32



33



34



35



36



37



38



39



40



41



PETITIONER’S EVIDENTIARY OBJECTIONS
APPENDIX

1. Respondent’s proffered expert does not meet the requirements of an expert

witness and is not competent to give an opinion as an expert witness pursuant to Rule 702 of

the Federal Rules of Evidence. He does not have “expert by knowledge, skill, experience,

training, or education [to] testify in the form of an opinion…” as “(c) the testimony is the

product of reliable principles and methods; and (d) the expert has [not] reliably applied the

principles and methods to the facts of the case.” (F.R.E. 702)

2. Respondents first expert report should be stricken from the record as it states

evidence and facts not part of this proceeding and is outside the scope.

3. Respondent’s first expert report should be stricken from the record as it was not

properly introduced to the record or attached to the final trial brief. The only one that was

Introduced was the second expert report of Garry Kitchen on behalf of Jessenia Mills.

4. Respondent’s brief mentions facts outside of the scope of this proceeding

including a trademark application for “JJ” and should be stricken from the record and brief as

it is not relevant.

For the reasons set forth in the Evidentiary Objections, Petitioner respectfully requests

that the evidence and testimony be stricken and disregarded.
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Dated: July 31, 2023

Respectfully Submitted,

By: /Nicholas A. Pagliara/
Nicholas A. Pagliara, Esq.
Attorney for Petitioner
Pagliara Law Group, P.A.
939 JFK Blvd East No. 2
Weehawken, NJ 07086
Telephone: (201)-470-4181
Facsimile: (201)-470-4181
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing FINAL ACR TRIAL BRIEF,

Exhibits, and Evidentiary Objections were filed with the TTAB via the ESTTA and served, via

electronic mail, to the following

Ms. Jessenia Mills counsel: Carena@thelemonslawfirm.com

Carena Brantley Lemons The Lemons Law Firm, PLLC

1921 North Pointe Drive, Suite 201

Durham, North Carolina 27705

Phone: 919.688.7799

Dated: July 31, 2023 By: /Nicholas A. Pagliara/
Nicholas A. Pagliara, Esq.
Attorney for the Petitioner
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